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ABSTRACT

The concept of joint employment, that is, where two separate employers share responsibility
and liability for the same employee, has long been recognized under multiple federal statutes,
including the National Labor Relations Act (NLRA). For nearly three decades, the National
Labor Relations Board (NLRB or Board), which enforces the NLRA, used a simple and clear
standard for determining joint employer status, one that relied on “direct and immediate”
control over fundamental terms and conditions of employment. This bright line test allowed
for the expansion of successful business models, such as franchising and subcontracting,
that have encouraged flexibility, specialization, and job growth. In 2015, however, the NLRB
overturned its well-established standard, replacing it with a vague and sweeping new test
that has caused turmoil and uncertainty for a wide range of employers. Unfortunately, the
interest in expanding joint employer liability has spread to other federal agencies as well as
state and local governments. Essentially, businesses across multiple industries may now find
themselves liable for workplaces they don’t control and workers they don’t employ. Congress
can, and must, take action to restore common-sense to this aspect of labor law.
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INTRODUCTION

On August 27, 2015, the NLRB issued a decision in a case known as Browning-Ferris Industries

(BFI). Despite the Board's assurance that it had merely “refined” its standard for determining

joint employment under the NLRA by applying “long-established principles,” employers knew

that the decision represented a significant policy change with potentially serious economic

consequences. In replacing the time-tested “direct and immediate control” standard with a

sweeping and vague test based on “indirect”
and “potential” control over fundamental
terms and conditions of employment, the
NLRB had suddenly exposed a broad range
of businesses to liability for workplaces they
don’t control and workers they don’t employ.

The Board’s decision only reinforced the
anxiety created by the NLRB’s General
Counsel, Richard Griffin, who several months
prior had filed unfair labor practice charges
against McDonald’s as a joint employer with
several McDonald’s franchise owners. These
charges were based on complaints filed by
Service Employees International Union (SEIU)-
funded worker centers as part of the union’s
campaign to organize fast food restaurants.

In replacing the time-tested
"direct and immediate control”
standard with a sweeping and
vague test based on “indirect”
and “potential” control over
fundamental terms and

conditions of employment, the
NLRB had suddenly exposed a
broad range of businesses to
liability for workplaces they
don’t control and workers they
don’t employ.

The NLRB's actions, alarming enough on their own, raised additional fears within the

business community that other regulatory agencies would start applying expansive

standards to find joint employment status under their respective statutes. Those fears have

proved well founded, as both the Occupational Safety and Health Administration (OSHA) and
the Wage and Hour Division (WHD) at the U.S. Department of Labor (DOL) have indicated
their intentions to heavily scrutinize situations that may give rise to joint employer liability.

Moreover, several state and local governments have picked up on the concept and begun to

apply their own expansive views of joint employment.

In 2015, the U.S. Chamber of Commerce released a report on the joint employer issue titled

“Opportunity at Risk.” The report examined the history of the franchising and subcontracting

business models, the historical treatment of franchising and subcontracting under several

different statutes, and efforts by the NLRB to undermine those models. The report was

released five months before BFI was issued.
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In essence, what was once
viewed simply as a labor issue

This report, produced by the U.S. Chamber of Commerce and the International Franchise

Association (IFA), picks up where “Opportunity at Risk” left off. It first examines the roots of
the campaign against the franchising and subcontracting business models. This includes
the writings of WHD Administrator David Weil and the “Fight for $15” protests, which are
the public relations face of the SEIU’s campaign to unionize the fast food industry. It then
highlights the actions of the NLRB, the WHD, and
OSHA, with regard to joint employment. While it is
too early to compile hard economic data, the report
includes descriptions of how some businesses are

Is now a local small business dealing with the fallout of the BFI and McDonald’s
and jobs issue. Congress cases. Finally, it examines how state and local
can, and must, take action to governments are approaching the issue.

return common sense to this

aspect of labor law, either While an expansive view of joint employment may

through an appropriations have been conceived by a small group of activists and
rider or stand-alone union leaders, it now influences government policy

legislation.

at the federal, state, and local levels. Unfortunately,
the consequences of these ongoing policy changes

are likely to spread far beyond the narrow organizing
objectives of the SEIU and harm businesses of all shapes and sizes — as well as their
employees. In essence, what was once viewed simply as a labor issue is now a local small
business and jobs issue. Congress can, and must, take action to return common sense to this
aspect of labor law, either through an appropriations rider or stand-alone legislation. Left
unchecked, the new liabilities created by the NLRB, and increasingly by other government
entities, will be to the detriment of workers, employers, and the economy.

ORIGINS OF THE EXPANDED DEFINITION OF JOINT EMPLOYER

The Writings of David Weil

A significant contributor to the philosophical underpinnings of expanded joint employment
is David Well, previously a professor at Boston University and now Administrator of the
WHD." In 2010, while still a professor, Weil wrote an enforcement manual for the WHD that
emphasized the term “fissured workplace.” In that manual, Weil claimed:

The relationship between worker and employer has become more and more
complex as employers have contracted out, outsourced, subcontracted, and
devolved many functions that once were done in house. Like rocks weakened

and split apart by the passage of time, employment relationships have
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become deeply “fissured” in many sectors that employ large numbers of

vulnerable workers.?

According to Well, this so-called “fissuring” is responsible for increased violations of labor and
employment laws and higher levels of economic inequality. Weil’s solution is to go after the
employer with the deepest pockets by linking that business to the employer alleged to have
actually committed the violation:

WHD should pursue strategies that focus at the top of industry structures, on
the companies that affect how markets operate and many of the incentives

that ultimately affect compliance. This starts with having a clear “map” of how

priority industries operate and how that results in employer behavior. It then
requires putting in place coordinated investigation procedures built around
related business entities rather than individual workplaces and using those
regulatory tools (from persuasion and education to the use of penalties, hot

goods provisions, and other legal tools) to craft comprehensive agreements.*

Weil reinforced this theory in a 2011 article advocating enforcement targeted at “higher-level,
seemingly more removed business entities.” In 2014, he authored his most comprehensive
work on the issue, a book entitled: “The Fissured Workplace: Why Work Became so Bad for so
Many and What Can be Done to Improve It

“The Fissured Workplace” calls for targeting certain industries, such as franchising,
hospitality, and construction. Weil considers these industries the predominant drivers of

the alleged abuses featured in his book (although he gives little credit to franchising and
subcontracting for the jobs, economic growth and entrepreneurial opportunities those
business models create). “The Fissured Workplace” suggests that dramatic and radical
changes to the law are needed to increase liability for employers. Weil states that, “[[jnnovative
solutions could be created by reestablishing that lead companies have some shared
responsibility for the conditions arising in the network of workplaces they influence through
their activities.”

It should come as no surprise that Weil’s suggested solution for the alleged problems
associated with “fissured workplaces” are almost identical to those used to justify an
expanded joint employer standard. Indeed, some in the labor and employment law
community have called Weil the “Godfather” of the campaign described in this report.
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Unions and the Franchise Industry

While Administrator Weil looked at business models like franchising and subcontracting
from an academic and enforcement perspective, organized labor had a much more outcome-
based approach to the joint employer issue.

As observers of labor policy know, membership in labor unions has been in a steady decline
for 60 years. Union membership peaked in 1955, when 35 percent of the workforce was
unionized, but in 2015 just 11.1 percent of workers belonged to unions.” Moreover, according
to the Bureau of Labor Statistics (BLS) only 6.7 percent of the private sector workforce is
unionized.® This seemingly inexorable decline is a major challenge to union leaders.

Responding to that challenge has involved a myriad of different strategies including calls

to dedicate a fixed percentage of revenues to organizing, developing “corporate campaign”
tactics to harass employers, engaging in shareholder activism, setting up the “Change to Win”
federation as an entity distinct from the AFL-CIO, and pushing for legislative changes to the
NLRA such as the Employee Free Choice Act (EFCA).

None of these efforts have been particularly successful. However, the last of them deserves
special mention, not because EFCA was a viable piece of legislation, but because it involved
the method unions see as the most promising for long-term success — getting government
to change the rules of the game. And with regard to the question of joint employment, one

union in particular has pushed this approach the furthest.

The SEIU is one of the largest and most aggressive unions in the country. In recent years, it
has embarked on a highly ambitious campaign to unionize the fast food industry. This would
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appear to be a lucrative target. BLS data reveal that in the broadly-defined “food services and
drinking places” category, which employs 8.5 million individuals and includes many franchise
restaurants, only 1.5 percent of workers belong to unions.’ Thus, there is vast, untapped

potential amongst this pool of employees. An impediment to unionizing many of these
workers, however, is the franchise system.

Franchising has been a way of providing products and services to customers in the United
States since the mid-19™ century, when Isaac Singer invented the sewing machine and
created franchises to distribute them. A franchisee is typically a small business owner
who operates one or more local businesses under the brand name of the franchisor. The
franchisor, by contrast, is a larger enterprise that focuses on product development, brand

management and marketing.

The major advantage of operating a franchise is the ability to utilize the franchisor’s
established brand name, which reduces the need for a small business owner to spend
resources establishing their own market identity, something that is especially helpful in
highly competitive industries.'* For the franchisor, the financial benefit comes from the
trademark, royalties, and service fees paid by the franchisee. The key is that the franchisor
and its franchisees are legally separate businesses.

As unions have found over the years, organizing in the fast food industry is challenging.

First, many workers view their employment in that industry as temporary, so the idea of
union representation and paying dues may be of little interest. Second, turnover in the
industry is high, in some cases as high as 75% annually.’* What this means for unions is that
an organizing campaign at an individual location must be in almost perpetual operation,

a potentially expensive proposition, as by the time a majority of a workplace has been
convinced to vote for representation (already a difficult task for the first reason mentioned
above), most of those recruits are likely to have moved on to other employers and the process
must start again.

However, these challenges are compounded by the franchise model. First, even if a union
does manage to win an election at a franchised fast food restaurant, it will have made

no inroads into businesses operating under the same banner as they themselves are
independently owned and operated establishments. Second, because the franchisor does not
own or manage franchisees, there is no obligation for the brand name company to come to
the bargaining table. Thus, the union will have spent a great deal of time and money for a
handful of employees, and seemingly reached a dead end.

To make the proposition more viable, what the SEIU needs is a way to break down the legal
separation between a brand name company and its franchise owners. In other words, it needs
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a way to make them joint employers under the NLRA. Once joint employment is established,

organizing even one restaurant at one location becomes a pathway to other restaurants
and, more importantly, the means to force the brand name company to the bargaining table.
As part of contract negotiations, the SEIU can then ratchet up pressure on the brand name
and seek a nationwide agreement on organizing concessions, such as allowing franchisees
to be organized by card check. With concessions in hand, the SEIU could rapidly pick off
restaurants around the country, giving it leverage for even more concessions. These might
include a region-wide organizing agreement, under

Put simply, what may have which an employer essentially surrenders facilities in

started as a labor issue

has become a local small
business and jobs issue.

a given region to a union in exchange for the union
refraining from organizing in other regions.

While in past years, such a scheme stood little chance

of success, the SEIU has found a willing co-conspirator
in the NLRB and other government agencies. As this report will demonstrate, the fallout from
basing broad-reaching policy decisions on the narrow interests of one union will extend far
beyond fast food. Put simply, what may have started as a labor issue has become a local
small business and jobs issue.

“Fight for $15” (and a Union)

The SEIU’s fast food campaign has taken place on several fronts. Perhaps the most visible of
these is the series of “Fight for $15” protests that have taken place in a number of cities over
the past four years.

After several months of planning by approximately 40 organizers, the first protests took place
in late November 2012 and involved several small demonstrations at McDonald’s, KFC and
Burger King locations in New York City.”? Among them were demonstrations by 14 workers
from a midtown Manhattan McDonald'’s and 40 protesters outside of a Burger King near Penn
Station. Despite their modest size, they garnered a fair amount of media attention, and The
New York Times called the demonstrations “the biggest wave of job actions in the history of
America’s fast-food industry."*

The protests resumed in April 2013, with demonstrations in New York and Chicago.™

Over the summer of 2013, the “Fight for $15” campaign continued with demonstrations in
additional cities such as Detroit, St. Louis, Milwaukee, Seattle, and Kansas City.** Few actual
employees may have walked off the job,* but that was never really the point, and the media
narrative that thousands of workers were going on strike all around the country made such
technicalities irrelevant.”
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The “Fight for $15” continued the following March (2014) when events were planned in 30 cities
including Boston, Chicago, Detroit, Los Angeles, Memphis, and Milwaukee. Despite the fiery
rhetoric and publicity stunts, the protests once again didn'’t seem to amount to much, with

just a few dozen individuals chanting in New York, Boston and Los Angeles.’® In May 2014,
“Fight for $15” ramped up the rhetoric, and claimed that a massive protest would take place in
150 U.S. cities and more than 30 countries, which was reportedly “the biggest fast-food workers’
protest ever organized.”* Again, however, actual results on the ground fell far short of that.

Additional “Fight for $15” protests have taken place since that time, with the latest having
occurred on April 14, 2016. For the most part, these have followed the usual script — a press

release announcing an ever larger number of targeted cities, a media blitz in the days leading
up to the protests, and participation on the specified date that doesn’t quite match the hype.
There have, however, been some efforts to mix things up a bit — for example, inclusion in
the protests of adjunct professors and home care and airport workers, and the targeting of
McDonald’s shareholder meetings.

The protests have sometimes been accompanied by the release of studies intended to
provoke criticism of fast food restaurants. The timing of these studies have often been
coordinated with sympathetic politicians. For example, a report called “New York’s Hidden
Crime Wave: Wage Theft and NYC’s Fast Food Workers” accused fast food employers of
essentially stealing wages and a variety

of other labor violations.” On the day the However, the higher minimum
study was released, New York Attorney wage has simply been a
General Eric Schneiderman announced that collateral outcome — the

his office was opening an investigation into real point of the protests has

1 22
these accusations. been to ramp up pressure

on McDonald'’s and other
businesses and prod the federal
government to ease the path to

Thus far, the SEIU has spent at least

$55 million on the campaign, which is a
conservative estimate based on what can T
be conclusively determined from financial unionization.

disclosure reports filed with the
U.S. Department of Labor. 2 The real total is certainly higher. In one sense, the SEIU has gotten
what it paid for, and this expenditure has undoubtedly had an impact on the minimum wage
debate. A number of cities, such as Seattle, San Francisco, Los Angeles, and Washington, DC
have enacted laws that will raise their minimum wage to $15 an hour, as have the states of
California and New York.

However, the higher minimum wage has simply been a collateral outcome — the real point of
the protests has been to ramp up pressure on McDonald’s and other businesses and prod the
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federal government to ease the path to unionization. In the second of these objectives, the
SEIU has made considerable headway.

THE FEDERAL GOVERNMENT AND JOINT EMPLOYER

Over the past three years, the federal government has made considerable changes to the way
it approaches joint employer issues. The most active agencies thus far have been the NLRB,
the WHD, and OSHA.

The NLRB Weighs In

. The Traditional View of Joint Employer

The franchising and subcontracting business models have evolved as a practical response
to real world conditions. In a highly competitive global economy, employers must make
decisions on a daily basis to adapt, change and find unique advantages over their
competitors. As part of this decision-making, companies often find that certain functions of
the workplace — such as logistics, information technology, human resources, etc. — can be
more efficiently performed by an outside vendor. Often, these synergistic relationships result
in the intermingling of employees of different employers. Think, for example, of a security
company that might provide guards for a client in the banking industry, which at the same
time brings in contractors to run its IT systems, one of a myriad of possible relationships
involving vendors, subcontractors, temporary workers and the like. In these situations,
because of the significant legal rules and obligations that come with being an “employer,”
federal labor law has traditionally utilized an easily-understood test in order to determine
which business is the employer of certain employees.

Until 2015, the NLRB found two separate and independent business entities to be “joint
employers” only if they were to “share or codetermine those matters governing the essential
terms and conditions of employment.”* In practice, the Board examined whether a putative
joint employer exercised “direct and immediate” control over the employees at issue.?”

This direct control was generally understood to include the ability to hire, fire, discipline,
supervise and direct.

So, for example, a factory owner would be considered the “joint employer” of contracted
janitorial workers only if the factory owner participated in the hiring, firing and discipline of
the janitors, and directed and supervised the work to be performed. While the test was very
fact-intensive with no one factor being more compelling or persuasive than another, it was
generally easy for businesses to follow.

10
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This test, which the Board applied for over 30 years, and which had been endorsed by
reviewing federal courts of appeal, made perfect sense. It ensured that a putative joint
employer was actually involved in matters that fell within the Board’s purview, to wit, the
employment relationship. It also ensured that such companies would not be improperly
embroiled in labor negotiations or disputes involving employees and workplaces over which
they had little or no control. This was particularly important because a large company may
have contractual relationships with hundreds or even thousands of franchisees, vendors,
and subcontractors. Indeed, it made sense to impute liability only in those cases in which an
employer was realistically in a position to investigate and remedy unlawful actions.

. Changing the Rules

Over the years, some Board Members signaled a desire to blur this bright line test.?® In 2014,
after establishing new standards to allow unions to cherry pick the scope of bargaining units?”
and feeling secure in the promulgation of its “ambush” election rule (which would go into
effect early in 2015), the NLRB began taking steps to finally establish a looser, more ambiguous
joint employer standard. This involved three separate cases: CNN, McDonald’s, and BFI.

The three cases in question were not chosen by accident. CNN had been an ongoing joint
employer case that enabled the NLRB to lay the groundwork for future policy changes. The
McDonald’s case involved a high profile franchisor directly in the crosshairs of an organizing
campaign. And BFI was a representation case, as opposed to unfair labor practice cases

like CNN and McDonald’s, thus giving the Board a separate procedural track. Moreover, as a
representation case, BFI could not be directly appealed to a federal court. Thus, like a gambler
spreading the odds, the NLRB had a trifecta of options in play.

The CNN Case

As a first step, the Board brought to a conclusion a nearly two decade-old case involving CNN.
Though subsequent cases have rightly garnered more attention, the NLRB used CNN to lay
the groundwork for upending the long-established joint employer standard.

CNN is a very fact-intensive and complicated case, and its genesis goes back to 1997, when
CNN'’s Washington and New York bureaus had contracts with a unionized company — Team
Video Services (TVS) — to provide them with camera and technical services.”® The agreements,
which expressly noted that TVS employees were not employees of CNN and which reserved

to TVS the hiring, firing and compensation of these workers, expired in 2003 when CNN made
the decision to move the camera and technical work in-house.

Although most of the TVS employees were subsequently offered positions at CNN as a result
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of this reshuffling, in 2004, the union representing TVS employees filed unfair labor practice
charges (ULPs or charges) against CNN. The charges alleged that CNN was a joint employer

along with TVS and that, among other allegations, it had made unilateral changes to the

In CNN, the NLRB changed the
joint employer test by including
“indirect” elements of control as
determinative of joint employer
status. In other words, the Board

went beyond factors relating
to direct control (hiring, firing,
supervision, etc), and relied on
additional — and irrelevant —
factors to establish CNN as a
joint employer.

contracts in violation of the NLRA.

In 2014, the NLRB affirmed a 2008 administrative
law judge decision finding CNN a joint employer
and ordered reinstatement and backpay for TVS
employees, even those who were hired by CNN
more than a decade ago. As of the date of this
publication, the case is still on appeal with the
D.C. Circuit Court of Appeals.

In CNN, the NLRB changed the joint employer test
by including “indirect” elements of control as
determinative of joint employer status. In other
words, the Board went beyond factors relating to
direct control (hiring, firing, supervision, etc), and
relied on additional — and irrelevant — factors to
establish CNN as a joint employer. These included
the facts that TVS employees worked in CNN

facilities, used CNN equipment, and performed work at the core of CNN’s business. However,
the NLRB provided no justification for inserting the new “indirect” elements into the test for

joint employer, nor did it provide notice to the stakeholder community of its abrupt change in
policy. Thus, with CNN, the Board succeeded in broadening — but not completely overhauling
— the joint employer test. The NLRB’s goals in McDonald’s and BFI would be far more ambitious.

b. McDonald’s

In July 2014, the NLRB’s General Counsel, Richard Griffin, announced the authorization

of complaints against McDonald’s USA, LLC for the employment decisions of individually
owned-and-operated franchise restaurants. The underlying ULPs were filed by worker centers
backed by the SEIU and alleged that McDonald’s workers’ rights were violated when they
were disciplined for participating in minimum wage protests orchestrated by those same
worker centers. While the charges were filed against the individually-owned McDonald’s
franchisees, they also named McDonald’s USA, LLC as a joint employer. The decision to

authorize the complaints represented a dramatic change in the way the NLRB viewed

franchising.

The case against McDonald’s involves 61 ULPs against McDonald’s USA, LLC and 30 of its

12
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franchisees spread across six NLRB regions. These have been consolidated into one case,
which is being heard in the New York Region. The case is expected to take years before it is
ultimately resolved, and many legal experts describe it as even more complicated than CNN.

What is particularly concerning about the McDonald’s case is that the NLRB has traditionally
not looked at franchisors as joint employers. Moreover, General Counsel Griffin has
acknowledged that well-established Board law allows franchisors a certain amount of control
over operations of franchisees in order to preserve the integrity of their brands without
subjecting themselves to joint employer liability. Or at least, it used to.

By prosecuting McDonald’s, the NLRB has, at best, created uncertainty in the law that is likely
to have a chilling effect on the franchise industry, which, of course includes many different
types of businesses other than fast food. And because myriad liabilities and obligations —
including the duty to bargain — attach to a finding of joint employer liability, franchisors will
need to consider making significant changes to their business models.

Some franchisors may determine that if they are going to be held liable for the actions of
franchisees they must exert more control over day-to-day operations, including such issues
as hiring/firing, compensation, training, and labor costs. Even if this were physically possible
for certain franchisors, the costs of exerting this control would be exorbitant. Franchisees in
such a circumstance would become little more than junior partners (if not simply employees)
of a business that they thought they owned.? Ultimately, this would discourage both
existing companies and entrepreneurs from participating in franchising. By contrast, other
franchisors may decide to essentially cut off their franchisees, and stop offering valuable
services to them to avoid any indicia of joint employment.® Finally, some firms may simply
decide to stop offering new franchises at all, opting for corporate-owned locations instead.
Entrepreneurs looking to start a new business, who often are recent immigrants, would lose
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opportunities to do so. Simply put, the McDonald’s case is a grave threat to the franchise
model and to those who want to start new small businesses in their community.

The Browning-Ferris Decision

Even as the proceedings in McDonald’s got underway, the NLRB moved forward on its third
front, a case known as BFI. It is this case that has the broadest ramifications for businesses
and the economy.

At issue in the case was whether Browning-Ferris, which operated a waste disposal facility in
California, was a joint employer with Leadpoint Business Services, which was contracted to
supply workers to the facility. At the first stage of the proceedings, an NLRB Acting Regional
Director applied the Board’s longstanding joint employer test based on direct and immediate
control and correctly determined that Leadpoint
was the sole employer of the workers at issue.

Discarding the clear, bright- As such, he ruled that Browning-Ferris had no
line joint employer test, obligation to bargain with the union representing
which focused on direct and Leadpoint’s employees. The union then appealed
immediate control, BFI adopted to the Board, claiming that Browning-Ferris and
an amorphous, ill-defined test Leadpoint were joint employers under the current

that will find joint employment standard, and that if they were not, the Board

status based on indirect or
potential control over the terms
and conditions of employment
of another company’s workers.

should reconsider the standard.

After soliciting briefs from the public, in August
2015 the NLRB issued a decision. It ruled that
Browning-Ferris was a joint employer of Leadpoint
employees and had an obligation to participate

in collective bargaining over a contract for those
workers. In so doing, the Board overturned long-standing precedent. Discarding the clear,
bright-line joint employer test, which focused on direct and immediate control, BFI adopted
an amorphous, ill-defined test that will find joint employment status based on indirect

or potential control over the terms and conditions of employment of another company’s
workers. Moreover, the Board expanded its definition of “control.” In addition to the traditional
indicators — e.g. hiring, firing, and supervising, the Board announced it would also look

to include factors such as specifying the number of workers to be supplied; controlling
scheduling, seniority, and overtime; and assigning work and determining the manner and
method of work performance.

The expansive new standard articulated in BFI is simply unmoored from the realities of
the modern workplace. Indeed, the very nature of a contractual relationship presupposes

14
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at least some control over the services, results or product agreed to. For example, surely a
company that contracts with a food service business to provide cafeteria services will retain
a modicum of indirect control to ensure that the food quality, prices and speed of delivery are
what it bargained for in the contract. Likewise, a business that brings a subcontractor onto
its property will likely retain ultimate control over which of the subcontractor’s employees
are actually allowed on the worksite so that it may deny access, for example, to someone
carrying guns, selling drugs, or drinking on the job.

These types of contractual relationships are myriad and commonplace. As noted in the
dissent to BFI, “the number of contractual relationships now potentially encompassed within
the majority’s new standard appears to be virtually unlimited.”** Of course, what remains
unanswered in BFI is just how much reserved or indirect control is needed for the Board to
consider an entity a joint employer.

Indeed, the open-ended and multi-factor test articulated in BFI provides absolutely no
guidance to employers on how to structure their relationships so as to limit joint employer
liability. The new test sets a rather low bar for finding joint employer status and, as the
dissent stated, may “subject countless entities to unprecedented new joint-bargaining
obligations that most do not even know they have.”?

The NLRB claims that the application of BFI is limited in scope — that it is to be applied on
a case-by-case basis and “does not govern joint-employer determinations” under other labor
and employment statutes. ** But this is mere lip service to an employer community that
finds itself at the mercy of one of the most controversial and politically-motivated Boards

in history. Indeed, by changing its joint employer standard in BFI, the Board has opened

up a Pandora’s Box of problems that may entangle almost any employer who enters into

a contract for services with another business. And while the impetus behind changing the
joint employer standard may have been to help one union organize the fast food industry,
the collateral damage will spread much further, significantly expanding the universe of
employers who can be targeted by the NLRB and the plaintiffs’ bar. Many of these problems
were set forth in various U.S. Chamber letters to Congress, as well as in the Chamber’s
previous joint employer report. However, it is worth reiterating some of the negative results of
the BFI decision:

1. Corporate Campaigns. Being able to characterize large, well-known businesses, including
franchisors, as the “employer” of a targeted group of workers who are employed by smaller,
lesser-known businesses, will encourage unions to launch very public organizing campaigns
in hopes that the larger employer will bend to public pressure and recognize a union.

2. Liability under the NLRA. Because joint employers are liable for each other’s acts and
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omissions, expanding the pool of joint employers will result in increased labor law
liability for employers, even in cases in which they exert little or no control over the
workers involved.

Collective Bargaining. If the direct employer is organized, the “indirect employer” would
have to participate in collective bargaining. Depending on the circumstances, the “indirect
employer” could be dragged into bargaining relationships with hundreds of entities over
whose day-to-day operations they have no control. Whether the indirect employer could
be liable in such a situation for poorly funded multi-employer pension plans is an open
question, the answer to which could have very serious financial repercussions.

Secondary boycotts. The NLRA’s prohibition on secondary boycotts means that if a union
has a dispute with one employer (e.g., a janitorial services company), it cannot entangle
other employers in the dispute (e.g., the factory owner that contracts with the janitorial
services company). This distinction would no longer exist under a joint employer finding,
and unions could picket and demonstrate against both entities.

Worse, the plaintiffs’ bar and other enforcement agencies may attempt to import the new BFI
standard into other areas of employment law such as:

Threshold employer coverage. Many statutes, such as Title VII of the Civil Rights Act
of 1964 and the Americans with Disabilities Act, have small business exemptions and
only apply if an employer has a certain number of employees. By loosening the joint
employer standard, employer coverage under such statutes could rise sharply. This
would essentially eliminate carefully-negotiated small business exemptions in these
federal statutes.

Discrimination law. BFI's new joint employer standard may encourage both the Equal
Employment Opportunity Commission (EEOC) and the plaintiffs’ bar to stretch the
bounds of the law in