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March 19, 2015
Senator Vitter, Senator Cardin, Committee Members, I am grateful for the privilege of
testifying today on a very important matter for technology startups and small business. I am
here today as the Co-Chair of the Small Business Technology Council1 (SBTC), the high tech
arm of the National Small Business Association (NSBA), which is the nation’s longest
running small-business advocacy organization.2 Although NSBA has expressed its concerns
elsewhere on behalf of a broader constituency,3 today I speak on behalf of the 5,000 firms
who participate in the Small Business Innovation Research 4 (SBIR) and Small Business
Technology Transfer 5 (STTR) programs. I do so to raise our concerns regarding the
detrimental effects that “Patent Reform” bills such as H.R. 9, the so-called “Innovation Act,”
will have on small inventing companies. We would like to add small business to the list of
universities, venture capitalist, technology startups, small inventor entrepreneurs, former
patent commissioners, conservatives, liberals, and Patent Court judges that oppose such
legislation as currently written. Crafting a narrow and targeted alternative to this harmful
legislation is important to small business and inventors, as patents are critical to all innovative
firms, especially SBIR firms.
Small Businesses employ 37% of scientists and engineers.6 SBIR firms have received about
121,000 patents,7 and small businesses create 16.5 times more patents per employee than large
firms.8 And SBIR firms employ 7.28% of all of America’s STEM workers.9 While ostensibly
aimed at curbing a small number and anecdotal instances of abusive patent litigation, the
overbroad and sweeping proposed legislation in H.R. 9 will have the effect of suppressing
patent rights of all patentees, and in particular, will hurt the small high-tech, job-creating SBIR
businesses, and thus the economy.10 Simply stated, patents are far more important to small
businesses’ survival than to large businesses. And licensed patents are the only way
universities can commercialize their research.
SBIR firms receive a quarter of America’s R&D 100 awards (the world’s most valuable
patents) and create 58% more patents than all universities combined.11 SBIR firms employ
scientists that have received 11 Nobel prizes, receive one in every seven VC dollars, and were
involved in 1,866 Mergers and Acquisition deals. 12 The Fortune 500 firms’ share in
generating key innovations has dropped from over 40% in the 1970s and early 1980s to just
6%. Large firms can and do survive without strong patent rights. Small businesses cannot.
Weakening patent rights will threaten the very interests of universities and small businesses
that Congress sought to protect in appropriating R&D funds, thereby undermining the
taxpayers’ important investment in research commercialization and domestic job creation.
Without strong patents, foreign interests will usurp American R&D and commercialize
our efforts overseas.
.
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The Senate is now presented with the choice between two bills, the House’s H.R. 9, the counterfactuallynamed “Innovation Act”13, or S.632, the appropriately-termed STRONG Patents Act of 2015.14 H.R. 9,
which I believe should be more aptly named “The Ending the American Dream Act,” clouds title to
patents15, weakens the patent holder’s ability to economically enforce their patent, 16,17 and undermines
fund-raising and licensing activities.18 In contrast, the STRONG Patents Act secures the user fees from
diversion away from the Patent Office, ensuring that resources are commensurate with examination
workload, and protects patent holders from large patent “Ogres” who would otherwise infringe their valid
patents with impunity. Let me repeat, H.R. 9, eliminate trolls, but it will engender the large monopolistic
and market dominate firms, encouraging more Patent Ogre activity.
But before we get into the details, we must first understand the importance of the decision before you –
weakening or strengthening patent rights. The Federal Reserve found that patents are the number one
indicator of regional wealth,19 more important than education or infrastructure. Being a high patenting
community means the difference of $8,600 in household income.20
In 2012, Intellectual Property (IP) was responsible for sustaining more than 55.7 million jobs in the U.S.21
Intangible assets including corporate IP and brand recognition account for 84 percent of the value of U.S.
public companies.22 Innovative methods of patent licensing can add up to $200 billion in new annual
growth to the U.S. economy. IP-based business activities constitute approximately 55 percent of U.S.
GDP,23 and in 2011, IP-based assets were valued at about $9 trillion. 24 These baselines should give us all
pause, as they provide the missing context for the (inflated but relatively) miniscule alleged $29 billion per
year costs of “troll” litigation that we keep hearing from proponents of H.R. 9. Thus, hasty decisions
changing the patent laws would result in several orders of magnitude more risk, which can result in
downturn shocks to our economy that are several times that caused a single time by the housing crisis of
2008.
This debate is on several aspects of patent legislation appears primarily between the large market dominant
IT firms and small players such as those that participate in the SBIR program. However, when it comes to
patent legislation, it is far more important that Congress pay attention to the plight of small businesses who
create 64% of all new private sector jobs.25 The major IT firms supporting the Innovation Act: Google,
Cisco Systems, and Microsoft combined have about 125,000 US employees.26 SBIR companies employ
over 500,000 STEM employees.27
The America Invents Act of 2011.
The America Invents Act28 (AIA) was in part “sold” on stopping rampant litigation by so-called “Patent
Trolls,” and in part on harmonizing our patent system with that of the rest of the world (The AIA made our
economy more like France). Instead, the AIA only caused much higher rate of litigation, surging to
unprecedented levels. 29 Immediately after the AIA was passed, its proponents changed their tune and
insisted that the new “Innovation Act” is needed to stop the “Trolls”. However, as we have seen, neither
the AIA nor the Innovation Act will solve the Troll problem. What already has largely quashed any Troll
problem that might have ever existed are recent Supreme Court decisions in Octane Fitness v. Icon30 and
Highmark v. Allcare,31 which have the effect of reducing patent litigation. They relaxed the standards for
awarding attorney fees and costs to the prevailing party.
The AIA made it harder to get a patent and harder to sustain it in post grant challenges in the Patent Office
and in court. Substantially limiting the one-year grace period, made many inventors lose their patent rights
due to prior disclosures and public use or sale. It also made it much more difficult to obtain funding as VCs
generally won’t sign non-disclosures. Inter Partes and Post Grant Reviews also added another nine months
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after patent issue to clear the title from potential infringers attacking the patentee’s claims. As “time is
money,” this can be critically debilitating for new startups.
The AIA and recent court decisions are already causing a devaluation of American wealth. “Publicly held
corporations will have to report any material devaluation to shareholders and the Securities and Exchange
Commission (SEC), resulting in a devastating impact on patent centric companies. Hardest hit will be the
high tech and biotech firms, which contribute significantly to U.S. economic growth, particularly through
job creation and whose innovations are primarily responsible for the United States’ edge over global
competitors.”32,33 Other writings are also calling for a Mark to Market approach to devalue companies due
to the declining value of patents in the US.34
The “Innovation Act” of 2015, HR 9.
The recent “Patent Reform” bills, such as H.R. 3309 and H.R. 9, its identical follow-up in this Congress,
have an insidious effect on small businesses. This proposed legislation will deprive small inventors of
opportunities to get the best inventions to market because it will deter investors from making what would
constitute much riskier investments. By imposing: Fee Shifting Joinder, Loser Pays, Pay to Play, Covered
Business Methods (CBM), Elimination of Post Grant Review Estoppel, Disclosure of All Plaintiff Interested
Parties, Enhanced Pleadings and Limiting Discovery, and Customer Stay provisions that are so onerous,
only large corporations will be able to commercialize inventions. The provisions will make small
inventing companies “Toxic Assets” to investors. H.R. 9’s provisions micromanage procedures and
adjudication in patent cases. It takes much discretion away from the judiciary in case-management based
on their expertise and judgment for the particular case at hand. Only a few of the concerns will be discussed
here for brevity. For example some manifestly one-sided provisions are:
 Section 3(a) is unduly burdensome and raises pleading standards only on patent owners, requiring
detailed particularities in alleging infringement, but has no similar requirements that defendants
making counterclaims or filing declaratory actions show with particularity why they do not infringe
or why the patent is invalid.
 Section 3(b)(1) effectively requires the loser of a patent suit to pay the prevailing party legal fees
and costs. This is the most onerous provision of the bill for small business litigants as this
significantly raises the risk, where the small company owner risks losing everything. It will have
severe chilling effects on small entities’ ability to access the courts to seek redress.
 Section 3(d) provides that if the losing party is unable to pay, the court may make recoverable such
awards against a joined “Interested Party” (investor or licensee of patentee) but no such joinder of
an “Interested Party” in a non-prevailing insolvent alleged infringer is provided in the section. This
provision removes corporate protections for tangential players and imposes mandatory disclosures
on licensees, or investors, revealing strategic information to their rivals. This will discourage
investment in patenting companies and perversely increase incentives to invest in infringers.
 Section, 9(a) undoes the hard-fought balance in the AIA by removing the “reasonably could have
raised” estoppel that now prevents alleged infringers from having multiple “bites at the apple” and
prolonging court proceedings, increasing cost to the patent holder, and making it more difficult for
small patent holders to raise money.
The details of these and many more legislative “potholes” were previously described in my five part series
in IP WatchDog. (See References35,36,37,38,39) SBTC and the NSBA have also made our strong opposition
to the Innovation Act known to Congress and the Administration.40,41,42,43,44 Many concerns similar to ours
have also been expressed to the Senate Small Business and Entrepreneurship Committee by the SBA Office
of Advocacy.45

Page 3 of 12

One of the more disturbing “sales techniques” for H.R. 9 is the use of highly disputed ‘facts’ and flawed
studies cited by proponents regarding the $29 billion direct costs,46,47 and the $80 billion per year social
cost.48 These and other flawed “scholarship” have been debunked by 40 economists and law professors, and
their letter 49 expresses serious concern that Congress will restructure the U.S. patent system based on
flawed, unreliable, and unrepresentative studies of patent litigation, and it urges Congress to proceed with
caution to ensure balanced, targeted, legislation.
One of the most disturbing elements of H.R. 9 is what is not in the bill. It does not correct the $1.7 Billion
dollar invention tax which has been levied on inventors by diverting patent office fees to the general
government fund. Ending fee diversion and using fees for sufficient examination is critical to improving
the patent system.
In a speech David Kappos made on March 13, 2015, 50 the former director of the United States Patent and
Trademark Office (USPTO) made a number of statements, which are summarized in the footnotes. The
most salient points are:









Some reasonable level of disputes is inherent in an IP system whose success depends on flexibility, and patent
litigation is no worse than in the past.
The patent system has long time constants. The impact of present changes will only be realized many years
down the line, and we have not yet felt all the effects of the AIA. Proposed changes are like addressing a
hangnail with an amputation.
Competitors are laughing at the prospect of the US significantly weakening its patent system and giving a
leg up to our competitors.
The data shows an irrefutable decline in patent litigation, not an increase. The number of litigants in new
district court patent cases declined over 23% from 2013 to 2014, down to 16,089—the lowest level since
2009.
All this data taken together screams that the AIA is working, and that “whatever further tinkering is
needed, it should take a light touch.” [Emphasis mine.]
The denial rate in 2015 to date for attorney fees is only 48%. [Thus, we can see that in more than half the
cases this year, attorney fees are already being awarded when requested. It is hard to understand why
additional legislative action is required here. There is also difficulty in identifying a “prevailing party” in the
common situation where a litigant prevails on some issues but not others, and how does one legislate a
“reasonable fee.”
Problems with customer stays include: (1) customizable technologies where the retailer can modify the
product, and (2) data shows that courts are readily using the customer stay authority. The facts demonstrate
no necessity for congressional action in this area.

Monopolists and other large dominant firms51,52,53 know that either only other large firms or patents are the
only market forces that can break their control of the market. These Monopolists and large dominant firms
want to preserve their dominance in the field by using their vast influence and wealth to change laws in
their favor, maintaining their market power.
H.R. 9 and past similar bills have also been opposed by the former head of the USPTO, David
Kappos, 54 , 55 , 56 , 57 , 58 , 59 , 60 the former Chief Judge of the Federal Circuit, Paul Michel, 61 , 62 , 63 , 64 , 65
universities, 66 , 67 , 68 , 69 , 70 , 71 , 72 , 73 Venture Capitalists, 74 , 75 , 76 , 77 , 78 , 79 entrepreneurs, 80 , 81 , 82 , 83 , 84 and
conservatives.85,86,87,88,89,90,91,92,93,94,95
H.R. 9 and previous related Senate legislation do nothing to solve the Troll issue, but do make sure that
small inventors can never afford to enforce their patents. They attempt to overturn 220 years of American
growth by fundamentally changing the economy, from one that thrives on technical innovation to one that
makes market dominance the primary criteria for continued success. HR 9 will substantially cut the
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potential value and job-creating incentives of new innovations. This will discourage innovation, slow the
economy, and put American businesses at a disadvantage against foreign competition.
As an example of why the “Patent Reform” does not solve the Troll issue, Virginia Gavin, owner of
Appligent Inc., and a member of the NSBA, having received two demand letters and paid twice, was
extremely anti-troll. Once she understood each and every provision of HR 3309, she stated, “There is
NOTHING in this bill that will help me and several items that will harm my business.” Thus, NSBA
opposed HR 9.[See footnote 3] Others will come to the same conclusion once they have studied the details H.R.
9.
H.R. 9 will also severely impact licensing in America. Licensees may become responsible for the court
costs of the patent litigation winner should their licensor lose. More importantly, the licensee’s business
plans may be disclosed months or years prior to their anticipated market announcement as the courts reveal
the existence of the license, and thus the licensee’s planned technology path to the competition, foreign and
domestic. Weakening patents and the resulting decline in licensing will also directly hurt universities.
The STRONG Patents Act of 2015.
Small business inventors do support legislation proposed in the STRONG Patent Act of 2015, proposed by
Senator Coons, http://www.coons.senate.gov/patents. This legislation will protect companies from trolls
but will not hurt small inventors.96 It subsumes the prior TROL Act,97 which was supported by the SBTC.98
SBTC supports the STRONG Act even as currently written because it does no harm to small inventors or
the American economy, and because it has many attractive amendments such as making Inter Partes and
Post Grant Reviews fairer for the patent holder. That said, the STRONG Act can be improved by:
 Incorporating clarifying language into 35 USC 102 that would provide clear and reliable provisions
to restore the one-year grace period. This will ensure that public use and on sale activities less than
one year prior to filing an application do not constitute a bar to obtaining a patent.
 Legislating a clear rule of law for patentable subject matter, thereby removing the immense judgemade ambiguity and uncertainty regarding eligible and ineligible subject matter.
 Providing greater elasticity for punitive behavior for small inventors and startup companies when
they have acted in good faith and they make honest mistakes when attempting to enforce their
patents, as even the Supreme Court has trouble telling us inventors the meets and bounds of terms
like “abstract”, and patent claims require parties to define the meets and bounds of every single
word in a claim.
 Extending the protections ensuring expedited procedures accorded in Section 111(c)(2) of the
STRONG Act to small business concerns in order to also provide such expedited procedures for
small business concerns that assert patents.
I thank you for allowing me to testify, and I would be happy to answer any questions you might have now,
or later in writing for the record, at rschmidt@CleveMed.com or by phone at 216-374-7237.
Robert N. Schmidt, MS, MBA, JD
Fort Myers, FL
216-374-7237
rschmidt@CleveMed.com
National Co-Chair, Small Business Technology Council (www.sbtc.org)
Board Member, National Small Business Association (www.nsba.biz)
Corresponding Member, IEEE-USA Intellectual Property Committee
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Patent Attorney (USPTO #30,889)
Professional Engineer (Ohio, # 40821)
Attorney (Ohio, #0002719)
Member: North Coast Angel Fund I & II, Ohio Tech Angels I
4415 Euclid Ave., Suite 400
Cleveland, OH 44103-3757
Chairman & CEO
Cleveland Medical Devices Inc. www.CleveMed.com
Orbital Research Inc. www.OrbitalResearch.com
Great Lakes NeuroTechnologies Inc. www.GLNeuroTech.com
NeuroWave Systems Inc. www.NeuroWaveSystems.com
Flocel Inc. www.Flocel.com
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The recent “smartphone wars” are no more the harbinger of an inevitable innovation decline than were fights over
sewing machines in the mid-1800s, the telegraph in the late 1800s, or airplanes in the early 1900s. Some reasonable
level of disputes is inherent in an IP system whose success depends on flexibility, and every generation has
experienced this tension.
The key to successful maintenance of the patent system is recognizing that it is a system of long time constants. The
impact of present changes will only be realized many years down the line. Addressing today’s issues—which are real
but not dire—through a massive overhaul of the system is like addressing a hangnail with an amputation: the
immediate problem will be obviated, but a slew of graver, irreversible problems will arise in the solution’s wake.
Competition from overseas makes the consequences of bad reform that much worse. And our overseas competitors
are looking on right now, not knowing whether to laugh or cry. Those seeking to copy American innovation are
laughing at the prospect of the US significantly weakening its patent system and giving a leg up to our competitors.
Those seeking to have their countries strengthen their IP systems so that they too can enjoy the fruits of innovation
are crying because the gold standard is being undermined.
First and foremost, the data that the sky-is-falling alarmists are finding the hardest to swallow: an irrefutable decline
in patent litigation. In 2013, reformers decried the unprecedented levels of patent litigation and built a reform
narrative around “out-of-control” patent litigation, promising it would only soar to new heights unless reform was
initiated, and *now*.
Well, so much for that rallying cry: every credible study of 2014 patent litigation trends has reported that, from 2013
to 2014, there was a roughly 18% decline in the total number of patent suits nationwide. Recognizing the incongruity
of this trend with the 2013 narrative, the storytellers have moved the goalposts. The new focus has shifted from
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recent trends to a selective look-back against 2010 levels.
sleight-of-hand lies in the apples-to-oranges

comparison, as the increase in the number of patent suits since then has nothing to do with an increase in actual
disputes, but rather with procedural changes altering the rules for joinder brought into effect by the AIA.
The fiction of an astronomical increase in patent litigation is undermined by the facts: adjusting for procedural
changes of the AIA, patent litigation at the end of 2014 was actually commensurate with 2009-2010 levels. And in a
recent comprehensive study of 2014 trends, it was revealed that the number of litigants in new district court patent
cases declined over 23% from 2013 to 2014, down to 16,089—the lowest level since 2009.
All this data taken together screams that the AIA is working, and that whatever further tinkering is needed, it
should take a light touch. [Emphasis mine.]
Turning now to raw data on denied motions for attorney fees under Section 285, U.S. district courts have ruled on
924 such motions since 2008. The denial rate hovered around 60% until 2013, when it increased to 67%. But it
appears Octane Fitness and Highmark may be reversing the trend. Last year only 57.6% motions were denied, and
the denial rate in 2015 to date is only 48%. [Thus, we can see that in more than half the cases this year, attorney
fees are already being awarded. It is hard to understand why additional legislative action is required here.]
Those concerned about fee-shifting legislation beyond what the Supreme Court has already mandated judicially point
to inherent problems, such as the difficulty in identifying a “prevailing party” in the common situation where a
litigant prevails on some issues but not others, and the difficulty in legislating a “reasonable fee.”
Another area where major reform is being urged is for covered customer stays. Facially, the notion that “mere users”
of potentially infringing technologies should be dismissed from litigation predominantly targeting parties higher up in
the supply chain seems perfectly reasonable. But there are two problems with the legislative approach. First, many
technologies are highly customizable—meaning that the rigidity of a statutory fix is unlikely to adequately distinguish
between infringement that is inherent in the technology (in which case a stay is appropriate) versus infringement
caused by aftermarket modification (in which case the user is not properly dismissed from the action). Second,
federal courts already have the authority to stay litigation against peripheral defendants. And once again the facts
become problematic for the major reform narrative, as data show that courts are readily using that authority.
Hence, while hypotheticals of customers hauled into court for unwittingly using an infringing device purchased from a
retailer may provide an effective lobbying tactic, the facts demonstrate no necessity for congressional action in this
area.
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